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Abstract
The Constitution of India is the epitome of our legal system. Part III of the Constitution of India accords every person the guarantee of faith and belief. Personal laws are the laws related to marriage, divorce, maintenance, succession, adoption and guardianship of an individual or a group of individuals, or a community. The judiciary being the guardian of constitution adjudicates on various constitutional and legal matters. It examines the constitutional validity of various laws, including personal laws, enacted by the parliament, in the light of constitutional scheme and philosophy. Although the Constitution protects the religious and personal rights of an individual, the state including the judiciary has, many a time, interfered in the religious matters. The judiciary has invented the doctrine of essential religious practice as a ground to decide the constitutional validity of laws. But the same has not been defined categorically.
In a religiously inclined society like India, the law and its interface with the religious matters has always been a bone of contention over the years. This article critically examines whether the judiciary is legally empowered to check the constitutional validity of personal laws. If ‘yes’ then to what extent. The research article further elaborates upon the impact of the judicial interference in personal or religious matters.
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Introduction and Historical Background
[bookmark: _Hlk101570059]India is a multicultural society where the people of different religions, following different faith, customs and rituals etc., have been living over a long period of time. Different religious groups or communities follow different norms, usages, customs, practices, rites etc. Although each of these communities is a religious community, yet it is not necessary that their personal law is essentially religious law (Diwan, 2013). A person may remain a member of a particular community even without practicing the core values of the same, as long as he does not give up his faith or embrace another religion. The difference between personal law and religious law is minor, yet it is there.
Personal laws are the laws related to marriage, divorce, adoption, will, and succession etc. of an individual or a group of individuals. In a religiously inclined society like India, the laws and its interface with personal matters has always been a bone of contention over the years. There have been instances where the legislature and the executive have interfered in religious matters which are constitutionally protected. Even the Britishers did not directly interfere in the religious and customary practices of native Indian and they were, at the beginning, much reluctant in interfering in religious and customary matters of native Indians.
The barbaric Practice of Sati was banned by Lord William Bentick only when Raja Ram Mohan Roy (a native Indian) supported him in 1829 (Bengal Sati Regulation XVII, 1829). The second major social reform came in the form of the Widows’ Remarriage Act (1856) in 1856 allowing the widows to remarriage. Ishwar Chandra Vidyasagar was a renowned educator and social reformer who had campaigned for the upliftment of women including their remarriage. The Child Marriage Restraint Act (1929), (also known as Sharda Act, since the Bill was introduced in the Central Legislative Assembly by Har Bilas Sharda) fixed the marriage age for girl at fourteen years and for boy at eighteen years.
Although there was stiff opposition from conservative section of the society against these reforms, but many native Indians such as Raja Ram Mohan Ray, Ishwar Chandra Vidya Sagar and Har Bilas Sarda have actively supported the initiative taken by the Britishers. Considering the plight of women and children across all religions at that point of time, these were praiseworthy steps, meeting the time demands and favoring and emancipating women and children. These reforms were wholeheartedly accepted by a great majority of Indian, including women.
After India got independence in 1947, the process of codification of personal laws started gaining ground. The Judiciary has also started taking keen in interest in personal and religion laws on ground of not being in consonance with the fundamental rights or the constitutional values. 

Constituent Assembly Debate Related to Personal Laws
There was a general consensus among the members of the constituent assembly that India would be a secular country and the state would not have a religion of its own. Unlike the western secularism where the state has completely divorced religion, Indian secularism is about treating all religions equally. Equal respect of all religions is the core of Indian secularism.
Moreover, the Constituent Assembly was itself divided over the issue of Uniform Civil Code (UCC), “whether the same must be part of fundamental right under chapter III of the Indian Constitution, and finally UCC was put under the Directive Principles of State Policy part IV of the Indian Constitution as the matter was eventually settled by vote” (Mustafa, 2018). In India, it not incumbent upon an individual to follow his religious or personal laws.
Constitutional Framework Related to Personal Laws
Constitutionally, India is a secular country. It is a country of diverse religions which has the concept of equality of faith enshrined in its Constitution (Singh, 2021). Although, the society is religiously inclined, but the government is neutral in all religious matters. “Indian secularism does not require a total banishment of religion from the societal or even state affairs” (Mahmood, 2006). The only precondition of Indian secularism, as mandated by the constitution, is that the law must give equal respect to all religious groups. The government respects and promotes all religions equally without favoring any particular religion. 
The word secular was added in 1977 in the Constitution of India, much later after the independence (Constitution Forty Second Amendment Act, 1976). In Kesavananda Bharti v. Union of India (1973), the Supreme Court through a constitutional bench has declared secularism as basic feature of the Indian Constitution. Hence the principle of secularism has been constitutionally and judicially recognized in India. Now, the government is legally bound to adhere to this doctrine and promote all religion equally. Part III of the Indian Constitution provides for the fundamental rights, including personal right. Article 25 of the Indian Constitution (1950) “deals with the freedom of practice and propagation of religion. Subject to public order, morality and health and other fundamental rights, every person residing in India is equally entitled to freely profess, practice, and propagate one’s own religion. This right is the weakest right provided in the Constitution since it is subject to all other fundamental rights of the Constitution”. Article 26 of the Indian Constitution (1950) “provides to every religious denomination the freedom to manage religious affairs to establish and maintain institutions for religious and charitable purpose”.
Under the Constitution of India, all aspects of personal laws are mentioned in the Concurrent List (Constitution of India, 1950, List-III, Concurrent List, entry 5). It means that both—the Parliament and the State Legislature—are constitutionally empowered to legislate on personal laws.  Immediately after independence, the Indian Parliament has codified laws related to Hindu religion by enacting the Hindu Marriage Act (1955), the Hindu Succession Act (1956), the Hindu Minority and Guardianship Act (1956), the Hindu Adoption and Maintenance Act(1956), dealing with various aspects of personal laws of Hindu. As far as Muslim law is concerned, it is not as much codified as Hindu law. The Muslim Personal Law (Shariat) Application Act (1937) was passed mandating that the Muslim community would be governed by Shariat law only. The Dissolutions of Muslim Marriages Act (1939) was passed by Central Assembly during British period relating to suit for dissolution of marriage on various grounds by women married under Muslim law.
Recently Indian Parliament has enacted the Muslim Women (Protection of Rights on Marriage) Act (2019) (hereinafter referred to as the Ac), to ban the practice of Instant Talaq (Talaq-e-Biddat) being practiced by Muslim community in India. “The apex court ruling has not been accepted by the clergy of Muslim community including Jamiat Ulema-e-Hind and Muslim Personal Law Board on the ground that the move by the government is nothing but an interference in personal and religious matters of Muslim community. Jamiat Ulema-e-Hind has also filed a petition challenging the constitutional validity of the Act” (Rajagopal, 2019).
The Parliament of India has passed the Personal Laws Amendment Act, (2019) to amend personal laws of all communities omitting leprosy as a ground of judicial separation or divorce. Interestingly, this move has not been opposed by any religious community indicating that there is a scope for parliament to legislate on religious matters on certain aspects.

Post-Independence Period and the Judicial Framework Related to Personal Laws
Judges can go horribly wrong (Ranjan, 2019) or commit mistake while adjudicating cases. It is constitutionally incumbent upon them to be very cautious and watchful while encountering with various legal problems, particularly personal laws. Once a case is adjudicated, it is the society that judges the judge. The Supreme court of India is the court of last resort, and it is constitutionally empowered to check the legal validity of laws in the light of fundamental rights. Under article 32 of the Indian Constitution (1950), “the Apex Court can directly engage a petition in relation to violation of fundamental rights”. Under article 226 of the Constitution of India (1950), “the High Court can directly entertain a petition alleging the violation of legal and fundamental rights”. The big question is: Should the judicial department of the government interfere in personal laws? If yes, to what extent? 
The question before Bombay High Court first came in State of Bombay v. Narasu Appa Mali, (1952) “where different provisions of the Bombay Prevention of Hindu Bigamous Marriages Act (1946), were challenged on ground of being violative of fundamental rights”. In a crucial ruling, the High Court held that “personal laws are not included in the definition of ‘laws in force’ given under article 13 (1) of the Indian Constitution” (1950). This landmark judgement was deliverd by M C Chagla, C J., and P B Gajendragadkar, J. However, the two judges have opined differently on one aspect. M C Chagla, C J., has concluded that ‘customs or usages’ are included within the definition of ‘laws in force’ under article 13 (1) of the Indian Constitution, while Gajendragadkar, J., excluded ‘customs or usages’ from the definition of ‘laws in force’ provided under article 13 (1) of the Indian Constitution. Hence, personal laws are constitutionally protected and are not subject to fundamental rights under part III of the Indian Constitution.
In Chandanmal Chopra v. West Bengal (1986), a petition was filed in the Calcutta High Court seeking a complete ban on the holy book Quran. Bimal C Basak, J., speaking for the bench, while dismissing the petition, has observed that it is beyond the judicial reach to pass an order on such petition. Quran is a basic religious book of Muslim community, and the constitutional court protected the fundamental right of the community to practice one’s own religion. The court further opined that, in matters involving personal laws, judiciary must be very cautious and vigilant. Considering the sensitivity of issues involved, it may attract cheap publicity but may cause untold misery and disruptions of communal harmony across the country.
In Mohd Ahmed Khan v. Shah Bano Begum (1985), “the Supreme Court upheld the judgement delivered by Madhya Pradesh High Court granting maintenance to Shah Bano Begum by her husband under section 125 of the Code of Criminal Procedure, (1973). Although, under Muslim personal law, a husband is bound to maintain his divorced wife during the period of iddat only”. The judgement was seen by the Muslim community as an attack on their personal and religious laws. The Muslim community and organizations including Muslim personal Law Board has started protesting following the judgment. In order to pacify Muslim community and addressing this issue effectively, the Government of India has passed the Muslim Women (Protection of Rights on Divorce) Act (1986) (hereinafter referred to as the Act). The Act has nullified Shah Bano Case (1985) to a very large extent and found a midway by providing an option under section 5 of the Act, (The Muslim Women (Protection of Rights on Divorce) Act, 1986) to the parties as to whether they are willing to be governed by section 125 of the Code of Criminal Procedure, (1973). The legislation was passed with sole intention to pacify Muslims minority community.
Doctrine of “Essential Religious Practice” and Its Relevance in Personal Laws
The big question is whether the judiciary is constitutionally permitted to step into the shoes of executive or legislature in exceptional cases. I say ‘yes’ barring personal laws. Undoubtedly, the Constitution of India has accorded extraordinary powers (Constitution of India, 1950, arts. 13, 32, 137, 142) to the judiciary in certain circumstances but, the same is not applicable in case of personal laws. I think parliament is the proper place to enact on personal laws.
The doctrine of essential religious practice has been invented by the judiciary in India. It implies that only the essential religious practice is protected under sections 25, 26, 27 and 28 of the Indian Constitution (1950). It is purely a judicial invention without any constitutional or legislative backing. “It is most unfortunate that the Essential Religious Practice Doctrine has been decided by the court without referring to the religious scriptures of concerned religions but on the basis of earlier judicial rulings” (Mustafa, 2016). The court did not even bother to consult the clergy or head of religious institutions while applying this doctrine.
The Essential Religious Practice Doctrine was first conceived in Shirur Mutt Case (1954) by the Supreme Court. The Court, in this case, “distinguished between religious and secular practice. Religious practices were considered as core of a religion while secular practices were defined as the practices associated with the religion but are not essential part of it. The court further opined that only religious practices are accorded constitutional protection. The state can regulate only secular practices but not the religious practices. Unfortunately, the court could not lay down any straitjacket formula as to define what amounts to religious practice or a secular practice”. 
Inconsistent Application of the Doctrine of Essential Religious Practice by the Judiciary
The judiciary in India has been inconsistent in applying the Essential Religious Practice Doctrine since its inception. The Supreme Court in Tandav Dance Case (1990) has declared the Tandav Dance as unconstitutional by overturning judgement of the High Court of Calcutta which has protected the same by declaring it as essential religious practice of Anand Margi order. The Supreme Court further made an observation that Tandav Marg was not a different religion, rather it is a part of Hinduism. Here the Supreme Court is constitutionally wrong by not recognizing Tandav as a separate identity. Article 26 of the Indian Constitution (1950) uses the words “every religious denomination or section thereof” which clearly acknowledges not only the right of a religious denomination but also the right of a section of a religion which the Honorable Court could not acknowledge.
[bookmark: _Hlk90396019][bookmark: _Hlk90374283]In Sardar Syedna Taher Saifuddin Case (1962), “the petitioner has challenged the constitutional validity of section 3 of the Bombay Prevention of Excommunication Act (1949) (hereinafter referred to as the Act) on ground of being violative of the right of Dai-ul-Mutlaq, the religious head of Dawoodi Bohra sect, to excommunicate a member for being undisciplined. Section 3 of the Act (Bombay Prevention of Excommunication Act, 1949) has, without any qualification, prohibited the practice of excommunication. The Apex Court, while striking down section 3 of the Act (Bombay Prevention of Excommunication Act, 1949), has opined that the position of Dai-ul-Mutlaq is an essential part of Dawoodi Bohra sect and his authority to excommunicate is of prime significance in religious life of every member of community”.
[bookmark: _Hlk90507774]In Haji Ali Dargah Case (Dr. Noorjehan Safia Niaz v. State of Maharashtra, 2004) “a public interest litigation was filed in the Bombay High Court raising the issue of gender discrimination regarding the denial of entry to women in the sanctum sanctorum at Haji Ali Dargah. The High Court has lifted the ban by observing that non-essential religious practice is not protected under personal laws”. The court in the last paragraph of the judgement has pronounced that the ban on entry to women is violative of article 14, 15 and 25of the Indian Constitution (1950). 
In Nikhil Soni Case (2006) “a petition was filed in the High Court of Rajasthan under article 226 of the Indian Constitution (1950). The petitioner prayed before the court seeking a ban on Santhara practice (a religious vow to stop eating in order to achieve salvation) followed in Jain on ground of being violative of article 21 of the Indian Constitution (1950). It was further submitted before the court that voluntary fast unto death amounts to attempt to commit suicide under section 309 of the Indian Penal Code (1860). The High Court was unable to accept that the Santhara practice is an essential religious practice to be protected under articles 25 and 26 of the Indian Constitution (1950). Before parting with the case, the court has opined that the practice of Santhara amounts to an offence of attempt to commit suicide and further directed the government to stop the same. A group of Jain community filed petition in the Supreme Court challenging the High Court ruling on ground of being violative of religious rights protected under articles 25 and 26 of the Indian Constitution (1950). Three judge bench Supreme Court headed by H L Dattu CJI., has stayed the High Court judgement. The petitioner has claimed the practice of santhara is an integral part of Jain religion” (Supreme Court Intervenes to Save Santhara, 2015).
Recently, the Supreme Court in Triple Talaq Case (2017) has struck down the practice of instant talaq declaring it as unconstitutional and un-Islamic. It was not a unanimous judgement, rather the constitutional bench was divided by 3:2. To summarise, the majority of bench was of the view that instant talaq triple (triple talaq) is not part of basic tenets of Islam as the same is also not sanctioned by the Holy Quran. Again, the doctrine of essential religious practice was cited by apex court as a ground to check the validity of a religious practice. 
But the minority opinion of J S Kehar, CJI. and Abdul Nazeer, J. have disagreed with the majority view and opined that “Religion is a matter of faith, and not of logic. It is not open to a court to accept an egalitarian approach, over a practice which constitutes an integral part of religion.” The minority opinion, understanding the importance religion in people’s life further observed as, “We cannot accept the petitioners’ claim, because the challenge raised is in respect of an issue of ‘personal law’ which has constitutional protection.” Hence, the minority opinion has accorded constitutional protection to personal laws including the practice of instant talaq (Triple Talaq).
[bookmark: _Hlk95895121][bookmark: _Hlk90560211]Another judgement highlighting the ambiguity among the judges of the Supreme Court with regard to personal law is Sabrimala Case (2006) where the court has allowed the entry to women in the Sabrimala Temple. A five-judge Constitution bench headed by justice Dipak Misra, CJI., observed that that the provision of the Kerala Hindu Places of Public Worship Rules (1965), which has authorized the restriction, amounts to gender discrimination and violated the right of Hindu women to practice religion. 
In a separate but concurrent judgement, D Y Chandrachud, J., describing the old age practice of denying entry to women of menstruating age as untouchability, further observed that, “The social exclusion of women, based on menstrual status, is a form of untouchability which is an anathema to constitutional values. Notions of purity and pollution, which stigmatize individuals, have no place in a constitutional order.” He did not put the same practice in the category of essential religious practice. Indu Malhotra, J., was the lone dissenter in the constitutional bench who has disagreed with the majority view and opined that the religious practice of restricting the entry of women of menstrual status is a belief in a deity and amounts to an essential religious practice to be protected under article 25 of the India Constitution (1950).
Judgements Without Reference to The Doctrine of Essential Religious Practice
The Doctrine of Essential Religious Practice is purely a judicial invention, and the legislature did not lay down anything in this regard. The judiciary has not been applying this doctrine in every case involving religious or personal matters. There have been many instances where the constitutional courts have decided on religious matters without having any recourse to the Doctrine of Essential Religious Practice.
Recently, the Supreme Court passed an order in Srivari Daadaa Case (2021) observing that the constitutional court cannot interfere with day-to-day rituals in respect to a temple.  In this case, it was prayed by the petitioner that the irregularity in performing sevas to Lord Shri Venkateshwara Swami by obtaining declaration form only from Hindu people is arbitrary and illegal and against the norm prescribed in Agama Shastra. The apex court while passing the order has also clearly stated that “These issues have to be looked into by the pandits or the scholars or the advisors in accordance with the temple customs or the established practice and procedure. These are not the issues for which the court possesses expertise.” The court has finally accepted that it is not a proper place to decide on religious matters, rather it is the clergy or religious scholarship which is in better position to opine in these matters.
Hence, the dilemma over the essential religious practice continues to maintain its dominant position in the domain of personal laws without any clarity. A judgement must be crisp and clear leaving no scope for ambiguity. The idea of incorporation of essential religious practice in the domain of personal laws is a welcome step but the same must be defined across all religious lines. The parliament must consult clergy and religious leaders of all religions in this process so as to make.
Towards Codification of Personal Laws
After much debate in the constituent assembly and so much reluctance among the members of the constituent assembly as to codification of personal laws, it was decided that provisions pertaining to codification of personal laws would be incorporated in part VI rather than pert III of the Constitution of India. Hence article 44 (Constitution of India, 1950) was added directing the state (Constitution of India, 1950, art. 12) including parliament to take initiative in the direction of codification of personal laws. But the main question is whether it is time to enact such law. The Law Commission of India in a consultation paper on Reform of Family Law released in 2018 has categorically said that a Uniform Civil Code is neither feasible nor necessary at this time (Law Commission of India, 2018). The government must move in the direction of codification of personal laws in piecemeal manner and, at the same time, various stakeholders including the representatives of various religious communities must also be consulted.
Conclusion
In conclusion, the task of judging is a formidable responsibility that the judiciary bears, as it not only determines legal outcomes but also faces scrutiny from society at large. Upholding the principles of objectivity and impartiality is paramount for constitutional courts, as they navigate complex legal terrain, particularly in matters concerning personal laws. Adjudicating on personal laws presents unique challenges, demanding meticulous consideration of cultural, religious, and legal intricacies. While the judiciary holds significant power, it must exercise restraint to avoid overstepping its bounds and assuming roles best left to religious authorities.
The doctrine of essential religious practice, albeit a creation of judicial interpretation, remains enigmatic due to its lack of statutory definition. Its inconsistent application has engendered confusion within the legal community, exacerbating uncertainties for scholars and students alike. Furthermore, the absence of consensus among judges regarding the parameters of this doctrine underscores the need for clarity and coherence in judicial pronouncements.
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