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Sexual violence in armed conflict, recognized as a war crime under international law, remains entrenched in global conflicts due to systemic enforcement failures and institutionalized gender biases. This article analyzes the jurisprudential evolution of sexual violence as a crime under the Rome Statute and customary law, while critiquing the persistent gaps between legal frameworks and survivor justice. Through case studies of landmark rulings (Akayesu, Kunarac, Ongwen) and contemporary challenges in Ethiopia (2023 UN reports), it exposes how jurisdictional limitations, evidentiary hierarchies, and patriarchal norms in international tribunals perpetuate impunity. Feminist critiques of legal formalism and reparations mechanisms are central to the analysis, advocating for survivor-centered reforms. The article concludes that without dismantling the structural inequities embedded in international criminal law (ICL), accountability for sexual violence will remain illusory.
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[bookmark: _heading=h.wmvowtbt8skt]I. Introduction: Sexual Violence as a Weapon of War
Sexual violence in conflict is a deliberate strategy to terrorize populations, destroy social cohesion, and assert dominance. Historically dismissed as an inevitable byproduct of war, its recognition as a distinct war crime emerged only in the 1990s through the jurisprudence of the ICTY and ICTR.<sup>1</sup> Despite this progress, the 2023 UN report on Ethiopia documents over 4,000 cases of conflict-related sexual violence, with less than 1% leading to prosecutions.<sup>2</sup> This dissonance between legal recognition and enforcement underscores the need to interrogate systemic barriers, including jurisdictional constraints and gendered biases in evidence standards.
Feminist scholars like Catharine MacKinnon argue that international law’s failure to address sexual violence stems from its construction as a “private” harm rather than a structural weapon of war.<sup>3</sup> This article contends that the ICC’s reliance on state cooperation, coupled with evidentiary practices that marginalize survivor testimony, entrenches impunity. By centering feminist critiques and recent data, it advocates for transformative justice models that prioritize survivor agency.

[bookmark: _heading=h.91fwve9pfylg]II. Legal Framework: Progress and Feminist Critiques
[bookmark: _heading=h.q6wacttxbwd9]A. The Rome Statute: Ambiguous Gender Provisions
The Rome Statute (1998) marked a watershed by explicitly criminalizing rape, sexual slavery, and forced pregnancy under Articles 7(1)(g) and 8(2)(b)(xxii).<sup>4</sup> However, feminist jurists highlight contradictions in its “gender-neutral” framing. Doris Buss notes that the Statute’s definition of “gender” as “male and female” excludes LGBTQ+ victims, reinforcing heteronormative biases.<sup>5</sup> For example, the ICC’s Ongwen judgment (2021) recognized forced marriage but omitted analysis of sexual violence against male victims in the Lord’s Resistance Army.<sup>6</sup>
[bookmark: _heading=h.epqqj8wd62g6]B. Customary Law and Enforcement Gaps
While the ICRC’s Customary Law Study affirms sexual violence as a war crime (Rule 93),<sup>7</sup> enforcement remains contingent on state consent. Ethiopia, not a Rome Statute party, exemplifies this: despite UN evidence implicating state forces in mass rape in Tigray, the ICC cannot investigate without a Security Council referral—a political impossibility given geopolitical rivalries.<sup>8</sup>

[bookmark: _heading=h.ojbahy9fetnv]III. Case Law: Jurisprudential Milestones and Limitations
[bookmark: _heading=h.vxlp6okw44uc]A. Prosecutor v. Akayesu (ICTR, 1998): Rape as Genocide
The Akayesu case revolutionized ICL by recognizing rape as an act of genocide. The ICTR found that sexual violence against Tutsi women was integral to the intent to destroy the ethnic group, satisfying the dolus specialis requirement under the Genocide Convention.<sup>9</sup> However, feminist scholar Sara Meger critiques the judgment’s narrow focus on ethnic identity, which obscures the gendered dimensions of violence.<sup>10</sup> For instance, the Court ignored the systemic targeting of women as reproductive vessels of the community, reducing their trauma to a secondary element of ethnic destruction.
[bookmark: _heading=h.xdd9hxct0fiu]B. Prosecutor v. Kunarac et al. (ICTY, 2001): Sexual Slavery as a Crime Against Humanity
In Kunarac, the ICTY convicted Bosnian Serb commanders of sexual slavery, defining it as a “crime against humanity” due to its systematic use during the Bosnian War.<sup>11</sup> The Court emphasized that sexual violence need not be ordered by superiors to constitute a widespread practice—a precedent later codified in the ICC’s Elements of Crimes.<sup>12</sup> However, the judgment’s reliance on physical evidence (e.g., detention camp records) sidelined survivor testimony, reflecting what Karen Engle terms the “hierarchy of credibility” in ICL.<sup>13</sup>
[bookmark: _heading=h.ar6v5g62gl1x]C. Prosecutor v. Ongwen (ICC, 2021): Forced Marriage and Institutional Blind Spots
The ICC’s conviction of Dominic Ongwen for forced marriage and pregnancy as crimes against humanity was hailed as a victory.<sup>14</sup> Yet, the Trial Chamber’s refusal to recognize forced marriage as a distinct crime (subsuming it under sexual slavery) reveals the limits of legal categorization. Feminist critics argue this conflation erases the unique harms of forced marriage, which includes long-term social stigmatization.<sup>15</sup>

[bookmark: _heading=h.8voq9fmjwh2d]IV. Jurisdictional Challenges: The Case of Ethiopia (2023)
The 2023 UN report on Ethiopia documents systematic sexual violence by state forces and allied militias in Tigray, including mass rape, mutilation, and forced pregnancies.<sup>16</sup> However, Ethiopia’s non-ratification of the Rome Statute bars ICC jurisdiction, and the Security Council remains gridlocked by Russian and Chinese opposition to intervention.<sup>17</sup> Domestic prosecutions have targeted low-ranking soldiers while shielding commanders, exemplifying what feminist jurist Fionnuala Ní Aoláin calls “performative accountability.”<sup>18</sup>

[bookmark: _heading=h.l4c9tba9z0f1]V. Feminist Critiques: Beyond Legal Formalism
[bookmark: _heading=h.pa1pjrp0azo7]A. Evidentiary Biases and Trauma
ICL’s demand for “corroboration” disproportionately harms sexual violence survivors. In Prosecutor v. Katanga (2014), the ICC acquitted a Congolese warlord due to “inconsistencies” in witness accounts, disregarding trauma’s impact on memory.<sup>19</sup> Feminist scholars like Judith Gardam argue that such standards reflect a “masculinist epistemology” privileging forensic evidence over lived experience.<sup>20</sup>
[bookmark: _heading=h.cbf05rtggyad]B. Reparations as Colonial Continuity
The ICC’s reparations framework, as applied in Lubanga, prioritizes monetary compensation over structural change.<sup>21</sup> In contrast, Colombia’s Special Jurisdiction for Peace mandates collective reparations (e.g., land restitution, public memorials), a model lauded for centering survivor voices.<sup>22</sup>

[bookmark: _heading=h.v8cxbs3rnybp]VI. Conclusion: Toward a Survivor-Centered Future
The ICC’s failure to convict Jean-Pierre Bemba for sexual violence in the Central African Republic (2018 acquittal) and Ethiopia’s impunity crisis underscore the urgency of reform.<sup>23</sup> A feminist reimagining of ICL requires abolishing corroboration rules, expanding jurisdiction via universal civil society petitions, and institutionalizing survivor-led reparations. Without such measures, international criminal law risks remaining complicit in the violence it purports to condemn.
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